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February 1, 2017 

BY ELECTRONIC MAIL AND U.S. MAIL 

Colonel James A. DeLapp, Commanding Officer 
U.S. Army Corps of Engineers 
Mobile District 
Attn: PD-EI (ACF-FEIS) 
P.O. Box 2288 
Mobile, AL 36628 
 
Email: ACF-WCM@usace.army.mil 

Re:  Final Environmental Impact Statement: Update of the Water Control 
Manual for the Apalachicola-Chattahoochee-Flint River Basin in Alabama, 
Florida, and Georgia and a Water Supply Storage Assessment (Oct. 2015) 

Dear Col. DeLapp: 
 

Thank you for the opportunity to comment on the Final Environmental Impact Statement: 
Update of the Water Control Manual for the Apalachicola-Chattahoochee-Flint River Basin in 
Alabama, Florida, and Georgia and a Water Supply Storage Assessment (Dec. 2016) (the “Final 
EIS”). These comments are submitted on behalf of the water supply providers in the 
metropolitan Atlanta region including: the Atlanta Regional Commission; the City of Atlanta; the 
Atlanta-Fulton County Water Resources Commission; the Cobb County-Marietta Water 
Authority; DeKalb County; Forsyth County; Fulton County; the City of Gainesville; and, 
Gwinnett County (collectively, the “Water Supply Providers”).
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We commend the U.S. Army Corps of Engineers (“Corps”) for the hard work and careful 
attention it has put into the Final EIS. Given the lengthy and ongoing controversy over the ACF 
Basin—and the many incorrect claims that have been made about the effects of Metro Atlanta’s 
water use on downstream flows—objective technical analysis by the Corps is critically 
important. As noted in the Final EIS, the Corps’ analysis shows that meeting Metro Atlanta’s 
long-term water needs “would have no appreciable effect on flow conditions downstream of Jim 
Woodruff Lock and Dam or on freshwater inflows into Apalachicola Bay.”1 Indeed, the Corps’ 
analysis confirms that water supply operations for Metro Atlanta “generally have an 
inconsequential effect on flow conditions” at the Florida line.2 This objective analysis by the 
Corps serves to inform both the public and Congress regarding the truly minimal impacts Metro 
Atlanta’s water use has on its downstream neighbors and the ACF Basin as a whole.3  

 
On that point, we are especially gratified that the Corps has determined that it will 

accommodate Georgia’s long-term water supply needs, consistent with the State of Georgia’s 
water supply request. This decision is plainly correct. As the Corps originally recognized in 
1989, Lake Lanier is the most economical and environmentally sound water supply source for 
Metro Atlanta.4 This remains true today—reallocating storage and operating Lake Lanier to meet 
Georgia’s long-term water supply needs, as the Corps now proposes, will provide tremendous 
social, and economic benefits, maximizing the use of existing infrastructure and avoiding 
significant and unnecessary costs and environmental impacts. Given this, and the noted 
“inconsequential effect on flow conditions” downstream, the decision to grant the State of 
Georgia’s water supply request is the only rational outcome of this process. 

The Final EIS is not perfect, however. Significant issues must be addressed before final 
action is taken. Certain of these issues relate to the proposed reallocation and water supply uses 

                                                 
 
1 Final EIS at ES-38 (emphasis added). 
2 Id. at 6-94 (emphasis added). 
3 See, e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989) (discussing 
the “informational role” of an EIS, which “guarantees that the relevant information will be made 
available to the larger audience that may also play a role in both the decisionmaking process and 
the implementation of that decision”); Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 833 
(D.C. Cir. 1972) (“Congress contemplated that the Impact Statement would constitute the 
environmental source material for the information of the Congress as well as the Executive, in 
connection with the making of relevant decisions, and would be available to enhance 
enlightenment of—and by—the public.”) 
4 See U.S. Army Corps of Engineers, Post-Authorization Change Report (1989) (proposing to 
reallocate storage and revise its water control plan for Lake Lanier to provide up to 705 million 
gallons per day for water supply in Metro Atlanta). 
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at Lake Lanier; others relate to flaws in the Corps’ operations identified in our comments on the 
Draft EIS dated January 30, 2016, which the Corps has failed to correct in the Final EIS.5  

1. The Corps Should Clarify Its Treatment of Return Flows and Other Made Inflows 

The Final EIS does not clearly articulate how the Corps plans to allocate and account for 
“made inflows” to Lake Lanier, which include nearly 100 million gallons per day (mgd) of 
projected return flows from advanced water reclamation facilities constructed by the Water 
Supply Providers to increase water supplies available to Metro Atlanta. This raises two questions 
that need to be clarified: (1) how the Corps proposes to allocate made-inflows to Lake Lanier; 
and (2) the rationale for requiring water supply users to purchase more storage capacity than 
would be needed to supply their projected demand. 

A. The Corps Must Specify How Made Inflows Will Be Allocated And Explain 
Any Decision to Override the State’s Authority to Allocate the Rights to 
Impound, Store, and Utilize these Flows  

The Final EIS does not explain how made inflows will be allocated to water supply users. 
It states that a “storage accounting system” will be developed, but it does not provide any 
details.6 It merely states that its final decision will be documented in the administrative record 
after it is made.7 This is not acceptable given the long-standing controversy on this issue. With 
significant water rights and many millions of dollars at stake, the Water Supply Providers are 
entitled, at a minimum, to comment on the proposed allocation. 

As we explained in our comments on the Draft EIS, users who purchase storage capacity 
in Lake Lanier are entitled to use that capacity to store any made inflows that may be allocated to 
them by the State of Georgia. The legal, technical, and practical bases for this position are 
developed more fully in our comments on the Draft EIS. Notwithstanding the immense practical 
importance of this issue, and notwithstanding that we have been discussing it now for almost two 
decades, the Corps has never provided a rationale supporting the position that the Corps may 
override the State’s authority to allocate water rights. 

                                                 
 
5 To the extent we have previously commented on aspects of the Corps’ operations, we 
incorporate our comments on the Draft EIS by reference here. 
6 See Final EIS at 5-63 (stating that the Corps “would employ a storage accounting methodology 
that applies a proportion of inflows and losses, as well as direct withdrawals by specific users, to 
each account. The amount of water that may actually be withdrawn is ultimately dependent on 
the amount of water available in the storage account, which will naturally change over time.”). 
7 See Final EIS, Vol. IV, Part 2(f), at C-1317 (stating only: “The administrative record for the 
ACF EIS will include the storage accounting tool. The storage accounting process will be 
defined before USACE enters into any potential water storage contracts.”). 
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We acknowledge that the Corps has stated its preference to wait to resolve these issues in 
the context of some future national policy or rulemaking, but this is not an option. The Corps has 
no choice but to make and justify its decisions now. Because no policy currently exists that 
would dictate how made inflows are allocated at Lake Lanier,8 the Corps cannot refer back to 
any prior rulemaking or existing policy to justify the choices it will make in the context of the 
present action. These choices must be fully reasoned and fully documented in the record for this 
Water Control Manual, and they must be explained in sufficient detail to provide a basis for 
judicial review. In the event the Corps believes it has the authority to allocate the right to 
impound, withdraw, and use made inflows in contravention of any allocation that may be made 
by the State, the Corps should also explain its reasons for believing that Congress has authorized 
it to preempt the State of Georgia’s authority to allocate this resource. 

B. The Corps Is Penalizing Water Supply Users by Requiring Them to Purchase 
More Storage Than Is Necessary to Meet Their Needs  

A related issue is the Final EIS requires the water supply users to purchase more storage 
capacity in Lake Lanier than they need. This is the result of ignoring made inflows in 
determining how much storage will be reallocated to water supply.  

The Final EIS requires water supply users to purchase storage capacity in Lake Lanier 
(254,170 acre-feet) based on the gross projected need (222 mgd), assuming there will be no 
made inflows. Because water will be returned (projected to be 104.6 mgd), the water supply 
users will need to rely less on stored water to meet daily demands—and thus will require less 
storage capacity than would otherwise be needed. In the case of the proposed reallocation, the 
effect is to require the water supply users to spend $20 million on excess storage capacity they 
do not necessarily require.  

2. The Final EIS Understates the Yield Available to Gainesville and Gwinnett County 
Under Authorities Pre-Dating the Water Supply Act 

A. The Final EIS Does Not Invoke (and thus Preserves) the Corps’ Specific 
Authority to Contract with Gwinnett County to Authorize an Annual 
Withdrawal of 11,200 Acre-Feet 

Public Law 84-841 (the “1956 Act”) specifically authorizes the Corps to contract with 
Gwinnett County to authorize annual withdrawal from Lake Lanier of 11,200 acre-feet (10 

                                                 
 
8 U.S. Army Corps of Engineers, Use of U.S. Army Corps of Engineers Reservoir Projects for 
Domestic, Municipal & Industrial Water Supply, 81 Fed. Reg. 91,556, 91,562 (proposed Dec. 
16, 2016) (explaining that “the Corps’ past policies and practices have not clearly or consistently 
addressed questions related to ‘return flows’” and that the “Corps does not have a universal 
policy or practice regarding return flows”). 
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mgd).9 While recognizing that this authority remains valid and has never been exercised, the 
Final EIS states that the present reallocation will be done entirely under authority provided by 
the Water Supply Act. It follows that the authority provided by the 1956 Act will remain valid 
even after the present reallocation is completed—providing Gwinnett County with a statutory 
right to contract for an additional 10 mgd, subject to any environmental analysis and other 
applicable procedures that may be required, at such time as Gwinnett may need it.  

If this is not the Corps’ intention, a separate contract should be issued to Gwinnett 
County to authorize 11,200 acre-feet of water to be withdrawn from Lake Lanier each year under 
authority provided under the 1956 Act. This would reduce the total storage capacity to be 
reallocated under the Water Supply Act by a similar amount. 

B. The Final EIS Incorrectly States that the Relocation Contract Imposes an 18 
MGD Limit Gainesville’s Gross Withdrawal 

As the Corps recognizes in the Final EIS, the City of Gainesville’s relocation contract 
authorizes Gainesville to “remove [up to] 8,000,000 gallons of water per day from Buford Dam 
and Reservoir.”10 For decades, all parties have interpreted this to mean that Gainesville’s 
withdrawals are limited to 8 mgd net under the relocation contract. 

The Final EIS asserts that the City of Gainesville’s 1953 relocation contract also 
“include[s] an overall cap of 18 mgd gross withdrawals,” claiming that Gainesville may 
withdraw under the agreement “up to the 18 mgd gross limit.”11 This is not true. There is no 
basis for reading any limit on the gross withdrawal into the 1953 relocation contract. The 
relocation contract has always been interpreted as limiting the net withdrawal to 8 mgd, and there 
is no limit on the gross withdrawal so long as the net withdrawal does not exceed 8 mgd. If the 
Corps wishes to alter the terms of the 1953 relocation contract, it will need to negotiate directly 
with the City of Gainesville. 

The sole source of the purported 18 mgd gross limit was the first phase of a negotiated 
supplement to the relocation contract that was executed in 2003.12 Because the 2003 Supplement 

                                                 
 
9 See, e.g., Final EIS at 2-60. 
10 Final EIS at 2-80 n.3 (quoting Article 1 of the 1953 Gainesville Relocation Contract). 
11 Id. (“The term remove has been interpreted as 8 mgd net withdrawal during any 24-hour 
period and specifically, to include an overall cap of 18 mgd gross withdrawals (10 mgd treated 
wastewater is returned to Lake Lanier), with payments from the City of Gainesville required for 
… withdrawals greater than 8 mgd net, up to the 18 mgd gross limit.”). 
12 The 2003 Supplement was executed in conjunction with a larger settlement agreement at Lake 
Lanier. It provided that, “[u]pon execution of this Supplement, the Relocation Contract shall be 
construed to allow User to withdraw 18 mgd from the Project on an annual average basis. 
Withdrawals pursuant to this agreement will be measured as gross withdrawals.” 2003 
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was executed in connection with a Settlement Agreement that was later vacated by the United 
States Court of Appeals for the District of Columbia, it is has never been clear to Gainesville if 
the 2003 Supplement survived. In its comments on the Draft EIS, Gainesville invited the Corps 
to declare whether or not it considers the 2003 Supplement to remain in effect. From the Final 
EIS, it appears the United States has determined the 2003 Supplement was nullified by the D.C. 
Circuit. 

Given this, the consequence is to return the parties to the status quo ante—the 1953 
relocation contract, as interpreted and administered by the parties from 1953 to 2003. Therefore, 
Gainesville will proceed under the terms of that agreement, which allows it to withdraw water 
without payment, and without any limit on its gross withdrawal, subject only to the limitation 
that its net withdrawal not exceed 8 mgd in any 24-hour period. Gainesville will purchase 
additional storage only as needed to cover its needs in excess of the supply that can be obtained 
under the relocation contract. 

3. Other Issues Remain to be Corrected 

Beyond the issues related to water supply above, we note than many issues identified in 
comments on the Draft EIS have not been corrected. We accordingly incorporate our comments 
on the Draft EIS as they relate to the unchanged aspects of the Corps’ proposed operations and 
the Corps’ analysis of the impacts of those operations. We nevertheless reiterate several issues of 
concern here, which we urge the Corps to correct in its record of decision on this matter.  

A. The Corps’ Navigation Plan Remains Flawed  

In our comments on the Draft EIS, we identified numerous problems with the Corps’ plan 
for navigation. The Corps has corrected few, if any, of these very significant flaws in the Final 
EIS and Water Control Manual. Thus, we remain deeply concerned that the Corps’ navigation 
operations will result in very severe impacts to storage in the ACF Basin that cannot possibly be 
justified by the extremely limited navigation benefits the Corps would provide. 

As we explain in our comments on the Draft EIS, the Corps’ navigation operations will 
require a tremendous amount of the system’s storage, causing reservoirs to be significantly 
lower, especially during drought conditions when reservoir storage is needed most. These 
impacts are confirmed by the Corps’ Res-Sim Model for the Final EIS, which continues to show 
navigation impacts of nearly 4 feet at Lake Lanier, while navigation operations cause West Point 
to be more than 5 feet lower during drought. (Figures 1 through 4, below). Navigation releases 
will also cause the system to enter drought operations almost twice as frequently, thus leading to 
increased reductions in flows downstream in the Apalachicola River. Impacts of this magnitude 
simply cannot be justified based on the meager navigation benefits claimed. 

                                                                                                                                                             
 
Supplement § 1. It also provided that Gainesville would be entitled to increase its withdrawals to 
21.3 mgd in the future. Id. § 2. 



Col. James A. DeLapp 
Water Supply Providers Comments on ACF Final EIS  
Page 7 
 

DMSLIBRARY01\29941546.v6 

 
Figure 1. Impacts to Lake Lanier Caused by Navigation Operations:  

2007‐2008 Conditions 
 

 
Figure 2. Impacts to Lake Lanier Caused by Navigation Operations:  

2011 Conditions 
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Figure 3. Impacts to West Point Caused by Navigation Operations:  

2011 Conditions 
 

 
Figure 4. Impacts to Walter F. George Caused by Navigation Operations:  

2011 Conditions 

 



Col. James A. DeLapp 
Water Supply Providers Comments on ACF Final EIS  
Page 9 
 

DMSLIBRARY01\29941546.v6 

The potential for navigation operations to significantly impact storage in the system remains 
of great concern, especially when it occurs as we enter extended drought periods. For that reason, 
we asked the Corps in our comments on the Draft EIS to clarify further its navigation operations, 
explaining when it will make releases for navigation and how it will determine whether to 
suspend navigation operations as drought conditions worsen.  

The Final EIS provides conflicting responses to the need to clarify its navigation operations. 
On the one hand, the Corps responds to our request to provide further specificity for the 
navigation plan by stating that master water control manual “provides the appropriate clarity at 
this time,” and that the Corps’ Res-Sim model “captures the intent of the Navigation plan as 
presented in the [water control manual].”13 On the other hand, the Corps responds to our 
concerns that the Corps’ navigation plan—as described in the water control manual and Res-Sim 
model—will have dire impacts to storage when the system is entering drought conditions by 
stating that the Corps will not follow the “rigid” rules in the Res-Sim model and that it will use 
“flexibility” and “engineering judgment to operate the system in an efficient manner.”14  

Respectfully, the Corps’ conflicting responses to these concerns only highlight the need to 
clarify its navigation operations. We urge the Corps to do so before signing the record of 
decision in this matter. 

B. The Corps’ Analysis of Water Quality Impacts Remains Incorrect  

The Final EIS erroneously states that the proposed action alternative is projected to cause 
“significantly adverse” water quality impacts to the Chattahoochee River in the reach above 
West Point Lake. As we explained in our comments on the Draft EIS, the Corps’ model 
overstates water quality impacts because it used historical pollutant loadings to project future 
water quality impacts, without accounting for changes in future loadings and discharge limits.  

Based on an initiative by Georgia EPD to address assimilative capacity issues in this 
reach, existing pollutant loadings are already much less than those used to calibrate the model. 
Most dischargers in this reach are already subject to new, more stringent permit requirements 
called the “Metro Chattahoochee Limits,” which are set forth in the table below. It is Georgia 
EPD’s policy to include these effluent limits in NPDES permits for any new or expanded 
discharge within the metro area. 

 
 
  

                                                 
 
13 Final EIS, Vol. IV, Part 2(f), at C-1322. 
14 Final EIS, Vol. IV, Part 2(f), at C-1325. 
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Metro Chattahoochee Effluent Limits 

 
The water quality impacts predicted in the Final EIS are overstated for other reasons as 

well. For instance, the Corps used the permitted maximum discharges, which are always much 
higher than actual discharges. Likewise, many of the permits issued to metro-area dischargers 
include seasonal limits that were not used in the Corps’ analysis.  

 
The Corps states in the Final EIS that it was necessary to use historical loadings, rather 

than actual future nutrient inputs, in order to isolate the impacts from changed operations in the 
model. Otherwise, according to the Corps, it would not be possible to differentiate impacts 
caused by changed operations from changes in nutrient loadings included in the model.  

 
Even if this is appropriate from a modeling perspective, this means the water quality 

impacts discussed in the Final EIS create an incorrect picture of future water quality in the 
Chattahoochee River. Because the model relies on information that is demonstrably out-of-date, 
the projected water quality impacts are not real—they are simply a modeling exercise—that bear 
no relationship to future water quality conditions in the Chattahoochee River.  

 
4. We Continue to Support Changes to Increase System Storage for the Benefit of All 

Users 

In the Final EIS, the Corps states that the purpose of the manual update is “to determine 
how the federal projects in the ACF Basin should be operated for their authorized purposes, in 
light of current conditions and applicable law.”16 Despite this stated purpose, however, the Corps 
has declined to consider a range of options that would (1) expand storage in the ACF Basin or (2) 
to use the storage that we already have in a more efficient manner. These include:  

                                                 
 
15 Though not in NPDES Permits, it was determined that highly treated wastewater can          
expect an organic nitrogen concentration less than 1.5 mg/l in the discharge. 
16 Final EIS at 1-3. 

Parameter 
Location of Discharge 

Mainstem Tributary 

Total Phosphorus 0.3 mg/l 0.18 mg/l 

CBOD5 2.9 mg/l 2.9 mg/l 

Ammonia 0.5 mg/l 0.5 mg/l 

Organic Nitrogen15 1.5 mg/l 1.5 mg/l 

Dissolved Oxygen (DO) 7.0 mg/l 7.0 mg/l 
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 Revise the rule curve at Lake Lanier to increase the top of conservation storage by 2 
feet; 

 Decrease the West Point Lake winter drawdown from 628 feet to 632.1 feet to 
provide an additional 91,000 acre-feet of conservation storage in the project; and 

 Incorporate readily available forecasts to adjust releases from West Point Lake in 
advance of flood events. 

These alternatives are well within the Corps legal authority.17 As such, they should have 
been considered and accepted or rejected on their merits—not because of any claimed lack of 
authority.  

5. Conclusion 

We appreciate your attention to the State of Georgia’s water supply request and for 
determining that the Corps can provide storage in a volume expected to meet the State of 
Georgia’s needs through 2050. We greatly appreciate your further consideration of these 
comments, as well as the Corps’ effort in developing the Final Water Control Manual and Final 
EIS.  

Please do not hesitate to contact me if you need any additional information. 

Sincerely yours, 

/s/ Lewis B. Jones 

                                                 
 
17 See, e.g., United States v. 2,606.84 Acres of Land in Tarrant County, 432 F.2d 1286 (5th Cir. 
1970); Creppel v. U.S. Army Corps of Engineers, 670 F.2d 564, 572 (5th Cir. 1982). 


